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2 THOMAS W. MILLER ET 


AL. VS. FREDERIC SCHUTTE ET AL. 
filil wS a H, 0n t j e * 1 i < ^ th D ay of December > 1921, the plaintiff duly 

KKS« '“I" 1 ™' 

(6) That on July 8th, 1904, Carl Schutte, of Bremen director of 
the Bremen branch of the Standard Oil Company, deposited for safe 

wf s*n h t NeW office of the Standard Oil ^p^ny of New 
Jersey 1,850 shares of the capital stock of the Standard Oil Company 

of New Jersey of the par value of $100 per share represented bv 

No - l, 8870 in . the name of Cart Schutte, whereupon the said 

, to the “jd Carl Schutte pronging to sur¬ 
render to the said C arl Schutte or his “"heirs ” the said certificate and 
shares and accruals thereon, on demand. 

JPJ* on tl J? llth day of February, 1917, said Carl Schutte 
died in Bremen, Germany, leaving a widow and seven children of 
whom oneCarl Johann FnederieSchutte (also called Frederic and 
f ntz ocnutte) was one. 

3 (S) That on the 5th day of Jufy, 1919, letters testamentary 

<r»t»nZh? ^ ran A ted ^_ the plaintiff, Frederic Schutte, by the surro- 
gnte of the county of New York m pursuance of the laws of the State 
J OT \ whereupon the said Frederic Schutte, plaintiff, as ad- 
™ ? vested with title to the said 1,850 shares of stoek 

and entitled to the administration of all the decedent’s estate lying 
within the county of New York, and in particular of the said 1,850 
shares of stock wrongfully delivered out of the county of New York 
and for the due administration of which the plaintiff, Frederic 

•Iwu’ a d mimstrato J\ 1S bound by his administrator’s bond, filed 
with the surrogate, which said shares were on the said llth day of 

^ rvu?’ 1917 ’ stll l S* 1 * sa / e keeping at the said offices of the Stand- 
ar lV ll ^° mpan y of New Jerse y in the city of New York 

rJZLl r Frederic Schutte, administrator, and the 

plaintiff, krita Schutte, being one and the same natural person, is 
nether an enemy or ally of enemy of the United Stated but has b^n 

resicfeirt m the United States continuously during the World War 
as a friend. 

t J™> ® ut that m disregard of the rights of persons in interest to 
tte estate of Cart Schjrtte and m partieukr Frederic Schutte, now 

! I"* 2 herein, and their duties; 

rights, titles, interests, and liabilities imposed by law, and as son of 

the deceased the Alien Property Custodian did on the 7th day of 
August, 191&, fteteraame that the decedent, Cari Schutte, was an 
alien enemy not holding a license granted by the President and that 
He resided m Bremen, Germany, and that the said Carl Sehutte had 
dl ^ ,® th « S*an<*»«l. Oil Company of New Jersey the 
’ Ji’v 5 ^ ^ere® of the capital stock of that company, repre- 

„ ,, seflted by certificate No. 18870, together with all dividends un¬ 
paid thereon and thereafter to he paid thereon, but did not serve any 
demand or requirement with respect thereto on any administrator 
or .°* F "* z Sehutte, entitled to letters of administration. 
rwiL 1 * Pursuance of the demands of the Alien Property 

(^stodian and m otusdience thereto the said Standard Oil Company 
of New Jersey did forthwith surrender to the Bankers Trust Com- 
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{any as depositary for the Alien Property Custodian, the said 1,850 
shares of stock, together with check in the sum of $9,250.00: and that, 
m compliant* with further demands of the said Alien Property 
Custodian, the Standard Oil Company of New Jersey did transfer 
such shares upon its books and issue a certificate therefor to the Alien 
Property Custodian and has thereafter paid in to the Alien Property 
C ustodian dividends in the amounts and dates as below set out; 


Date. 

Per 

cent. 

Amount 

paid. 

Sept. 15, 1918. 

ft 

eq o vi An 

Dec. 15, 1918. . 

o 

ft 

AUV. W 

Q OftA AA 

March 15, 1919.... .. 

0 

ft 

Vj J&OU. 

Q 9ftA AA 

June 15, 1919. 

o 

ft 

a, ZOU. WU 
Q 9ftA AA 

Sept. 15, 1919. .. 

o 

ft 

Q OftA AD 

Dec. 15, 1919. . 

o 

ft 

Q OftA AA 

March 15, 1920.... . 

o 

ft 

Q OftA AA 

June 15, 1920.... . 

u 

ft 

Q 9RA AA 

Sept. 15, 1920.... . 

o 

ft i 

9 oftA AA 

Dec. 15, 1920. . 

o 

ft 

<y } ZDU. UU 
Q OftA AA 

March 15, 1921.... . 

ft 

<Q OftA AA 

June 15, 1921. 

V 

ft 

a, UU 

Q 9ftA AA 

Sept. 15, 3921. 

O 

ft 

u, 4uU. UU 
q 9ftn AA 

Dec. 15, 1921 * _ 

o 

ft 

q OftA AA 

♦ Thn laof J l J_ a v _ m > .... _ 

0 

vj £i00• 


1921. 


(12) But that in fact the said Carl Schutte was not an alien 
enemy nor was he even in being at the time of the -said determi¬ 
nation and demand by the Alien Property Custodian, nor were 
or are sundry distributees and others of the estate of said Carl Schutte 
alien enemies either under the laws of the United States, the State of 
New York nor under the “trading with the enemy act,” wherefore, 
the said Frederic Schutte, administrator, being vested with full right 
title, and interest, subject to equities of distributees and others, of the 
said decedent’s estate, has been prevented by the said compliance of 
the said Standard Oil Compahy of New Jersey with the said erro¬ 
neous demands and determination of the said Alien Property Custo¬ 
dian from fulfilling his duties as administrator. 

(13) That the plaintiff, Fritz Schutte, has certain rights, titles, 
and interests in and to the said estate of Carl Schutte for that he 
is a lawful distributee of ^th of the property of which the decedent, 
Carl Schutte, died possessed, by reason of which he is entitled to 
m*ive from Frederic Schutte, administrator, i/ 8 th of all the estate 
of the said Carl Schutte remaining after payment of creditors and 
after reasonable time for administration or the estate. 

(14) That these rights, titles, and interests of Fritz Schutte have 
been disregarded by the seizure of the said estate lying within the 
State of New York by the said Alien Property Custodian from the 
said Standard Oil Company of New Jersey, by reason of which 
Frederic Schutte, administrator, has been prevented and delayed 
m his administration of the said estate, and will be further pre¬ 
vented and delayed until the said bonds constituting part of the 
estate of the said Carl Schutte shall be delivered over to Frederic 


AVAILABLE 

iwii ‘ ^ 

















4 tho'mas w. iLLkR fefc '-XL. Vs. ' $££. 


0o3j r«a, 


*Tit? Schutte' is entitled to said ^t^Wrt'bf skid bonds 

frbih tty Alijfyi ‘ Vrpptrtyj {fo&xfimM * m*. f&a&W*'<*f the United 
Stfctik Wf Mnter^af Without^ueh 

(15) T6 the eiid - therefore that the plaihtffis may have such 
relief as they can obtain only in this honorable court of equity the 
plaintjff, Frederic Schutte, administrator, prays: 

That thA Alien Property Custodian of the United States and the 
Treasurer of the United States, Thomas W. Miller and Frank 
White;- respectively,. defendants herein, may be adjudged and 
Jdtetjt$dd to have erroneously and wrongfully secured and detained 
uie.^said 1,850 shares of stock of the Standard Oil Company of New 
Jersey and that the said defendants and each of them may be 
ordered and decreed to return said shares and the dividends thereon 
the avails and accretions thereon to the said Standard Oil 
Company of New Jersey at their New York office, the person can 
place from whom and whence they were taken; 

Or that the said defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States of 
America, may be ordered and-decreed to deliver and pay the same 
aforesaid property and fund to Frederic Schutte, administrator, 
and that the said Frederic Schutte, administrator, may be adjudged 
and decreed to be entitled to duly administer same; 

And that the plaintiff, Fritz Schutte, prays that he may be 

7 adjudged by this honorable court entitled to sole right, title, 
and interest in and to a %th part of the above said property 

and fund now held by the said Alien Property Custodian and the 
Treasurer of the United States of America; and that the said 
defendants and each of them be ordered and decreed to pay over 
to the said Fritz Schutte, for his own use and benefit, the Yg th part 
of all said fund and property, or that in lieu of such relief that this 
honorable court will grant the prayers of the said Frederic Schutte, 
as administrator; 

And that the plaintiffs pray that they may have such further or 
other general relief in the premises as the nature and circumstances 
of this case may require and shall to this honorable court seem meet; 

And that the plaintiffs pray that the said defendants may be com¬ 
pelled to answer all and singular the premises in this bill (but not 
under oath, answer under oath hereby waived), and that the court 
grant the plaintiffs due process by subpoena directed to the said 
Thomas W. Miller, as Alien Property Custodian, and Frank White, 
as Treasurer of the United States of America, defendants herein¬ 
before named, requiring and commanding each of them to appear 
herein to answer this the plaintiff’s bill and to stand to, perform, and 
abide such decree as to this honorable court shall seem meet. 

Nipper & Brown, 

Attorneys for Plaintiff. 

District of Columbia, 

City of Washington , ss: 

8 I, Fritz Schutte, do make oath and say that I am the plain¬ 
tiff named in the above bill and have personal knowledge of 
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the facts stated therein and that the matters and facts stated in the 
foregoing bill are true to the best of my knowledge, information, and 
belief. 

Fritz Schutte. 

Sworn to and subscribed to before me this 10th day of December, 
1921, by Fritz Schutte, to me known and known to me to be the 
person signing the above instrument 

[seal.] - Frank E. Elder, 

Notary Public. 

Motion to dismiss the bill of complaint. 

Filed January 13, 1922. 

******* 

Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
separately and severally moving to dismiss the bill of complaint, 
and as their separate and several grounds for the said motion assign 
the following: fe 

(1) That the plaintiff has failed to state facts to show that plain- 
tiff s deceased, Carl Schutte, would have been entitled, if living, to 
the return of his money or other property hereunder; 

(2) That the plaintiff has not stated facts sufficient to entitle him 
to equitable relief under section 9 of the trading with the enemy act, 
the amendments thereto, and the proclamations and Executive orders 

issued thereunder. 

9 Wherefore these defendants pray that they may be dis¬ 

missed with their costs in this behalf expended, and for such 
other and further relief to which in the premises they may be justly 
entitled. 

Peyton Gordon, 

Attorney of the United /States in and for the District of Co¬ 
lumbia .| Attorney for Thomas M. Miller, as Alien Prop¬ 
erty Custodian, and Frank MV Jute, as Treasurer of the 
United States. 

Entry on ovei'ruling defendants' motion to dismiss. 

Filed February 23, 1922. 

******* 

This cause coming on for hearing on the motion of the defend¬ 
ants herein to dismiss the bill of complaint in this case, the court, 
upon due consideration thereof and upon argument of counsel, finds 
said motion not well taken and hereby overrules the same and de¬ 
fendants are hereby required to answer within ten (10) days. 

_ Jennings Bailey. 

February 23, 1922. 

No objection as to form. 

Peyton Gordon, 
Attorney for defendants , 

By Vernon E. West, 

Asst. United States Attorney. 
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10 Answer of defendant, to the bill of complaint. 

Filed February 27, 1922. 

* * 

Cu^tod 1 aTLd"F r e ank d m1-J h0 T W ' Miller - as Property 

separately and severaUv I^rin* ° f °? e United States^ 

separate 2nd several a^we re say ? * bl “ ° f COaplaint ’ and as th “r 

a ^eVief T wifhre S V LTt^h Wledge or information sufficient to form 

bill % Iom y pW; the “ VermentS ° f para ^ a P h "umberedYof’the 
bifoVeomplaSt ** aVennents of Paragraph numbered 3 of the 

plaint Ire rSt 0 o/u a w^chTS'1eL 0 d *? ^ ° f «“* 
quired to answer* h “ lese defendants are not re- 

bill'of 'complaint'* ^ averments of Paragraph numbered 5 of the 

ard ^lCWanviNewwl^ ^ “*>•* of the Stan/ 
was Carl Schutte, IL.befte^treuS ZT/m ° f Wh '? h 

par value of such shares ofTtodc Sii5 Germany the 

Oil Company f* S ^ ^ 

they have r no^furZ? £f “H ^^aP^ these defendants say that 

averments of par^TumK ^ the 

* he Z f %l demand strict proof^thereof ^ ° f C ° mplalnt ’ and 

JKT^SLS; S^S^&.*2 S^S > , i !S^ 

bill of comphunt, and therefore demand strict pZfZrZf ‘ he 

belief ^thCZctto S*® wledge °. r information sufficient to ’form a 
Kill f tn r , e ^^ ct to *“ e averments of paragraph numbered fi nf fK^ 

91 TK“ P n lnt ’ and therefore demand strfct pZfThe.eof * 
belief wi^h^resnect*to t k h n0wled ^ e °. r ‘"formation sufficient to’form a 
bill of complaint, and therefore demand stifet proof Thereof 

bai^JSf JSSi'c'" 
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ing of the said act, the amendments thereto, and the proclamations 
10 Executive orders issued thereunder, and that 1,850 shares 

of the capital stock of the Standard Oil Company were owing 
* fv, ° r k el P n g m g to, held for, by, on account of, and for the benefit 
of the said enemy, and required that the said shares, together with 
all interest accrued thereon and all dividends and accumulations 
thereon be conveyed, transferred, assigned, delivered, and/or paid 
to him as Alien Property Custodian, to be by him held, administered, 
and accounted for as provided by law. Thereupon the said require- 
ment of the Alien Property Custodian was complied with, and the 
A1 ' en Property Custodian received the said stock 
further answering said paragraph these defendants say that sub- 

to th i rf ceipt M the A1 *en Property Custodian of the said 
1,850 shares of the capital stock of the Standard Oil Company of the 
par value of $100 per share the Alien Property Custodian converted 
he said shares for 7,400 shares of the common capital stock of the 
share™ ' Company of New Jersey of the par value of $25 per 

Further answering said paragraph, these defendants admit that 
no demand or requirement of the Alien Property Custodian with re- 

fntz Schutte • *** WSS served u P on any administrator or upon 

( U ) Answering the averments of paragraph numbered 11 of the 
bill of complaint these defendants say that all the dividends declared 
and payable upon the aforementioned stock have been paid to the 
depositary of the Alien Property Custodian for the Alien Property 
Custodian since the date of the requirement of the Alien Property 
Custodian, to wit, August 7, 1918. 

, „ t Further answering said paragraph these defendants say that 
18 at the hearing of this cause they will render unto this court a 
, . .P 11 and exact accounting of all the dividends so received bv 

the Alien Property Custodian, to the end that a just and equitable 

dem-ee may be rendered herein should the plaintiff establish anv 
right to recover. y 

Turther answering the said paragraph these defendants say that 
at the date of the filing of this answer there has been received by 
the Alien Property Custodian as dividends, from the aforementioned 
stock, $164,010.81; 

, (*2) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 12 of the 
bill of complaint, and therefore demand strict proof thereof; 

, (1*> They have no knowledge or information sufficient to form a 
respect to the averments of paragraph numbered 13 of the 
bill of complaint, and therefore demand strict proof thereof; 

(*4) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 14 of 
the bill of complaint, and therefore demand strict proof thereof; 

(15) These defendants deny that the plaintiff herein is entitled 
to the relief prayed for in paragraph numbered 15 of the bill of 
complaint. 

Wherefore these defendants having fully answered the bill of com¬ 
plaint pray that they be dismissed with their costs in thi« behalf 
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expended, and for such other and further relief to which in the 
premises they may be justly entitled. 

Thomas W. Miller, 

Alien Property Custodian. 
Frank White, 

Peyton Gordon, Treasurer of the United States. 

Attorney of the United States in and for the District of Co¬ 
lumbia Attorney for Thermos W. Miller, as Alien Property 

Spates mn ' ^ Frank White , os Treasurer of the United 
14 District of Columbia, ss: 

ami W ' Miller, being first duly sworn, upon oath deposes 

and says that he is Alien Property Custodian of the United States 

0 !, A r nCa L that he has r , ead the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 

stated as of his personal knowledge are true, and those stated as 
upon information and belief he believes to be true. 

Thomas W. Miller. 

Subscribed and sworn to before me this 18th day of February, 1922. 
f SEAL ] Sophie D. Hillman, 

District of Columbia, ***** 

Frank White, being first duly sworn, upon oath, deposes and says 
that he is Treasurer of the United States of America; that he has 
read the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein stated as of his personal 

knowledge are true, and those stated as upon information and belief 
he believes to be true. - 

Frank White. 

Subscribed and sworn to before me this 20th day of February, 1922. 

f SEAL -] Ella F. Van Zandt, 

Notary Public. 

Final decree. 

Filed May 23,1922. 


Upon consideration of the bill of complaint filed herein and the 
answer filed on behalf of Thomas W. Miller, as Alien Property Cus- 
todian, and Frank White, as Treasurer of the United States, upon 
all the evidence adduced on behalf of the parties and upon the argu- 

Maj l922 C ° UnSe f ° r 811 PartieS ’ U ‘ S by the COUrt this 23d day of 

Adjudged; ordered, and decreed that as to the claim of Fritz 
schutte, individually, and/or Frederic Schutte, individually, the bill 
of complaint be, and the same hereby is, dismissed. 

1S ;i Ur i th r r ad j u< jgedi ordered, and decreed that upon the execu¬ 
tion and delivery of a bond, ae hereinafter provided, Thomas W. 
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) Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, do forthwith convey, transfer, assign, deliver, 
and/or pay over to Frederic Schutte, as administrator of the estate 
of Carl Schutte, deceased, those seventy-four hundred (7,400) shares 
of the capital stock of the Standard Oil Company of New Jersey, 
of the par value of twenty-five dollars ($25) per share, being the 
converted form of one thousand eight hundred and firty (1,850) 
shares of the capital stock of the Standard Oil Company of New 
Jersey, of the par value of one hundred dollars ($100) per share, 
represented by certificate No. 18870, in the name of Carl Schutte, and 
heretofore seized by the Alien Property Custodian pursuant to the 
terms and provisions of the trading with the enemy act as amended, 
together with all dividends received by the Alien Property 
16 Custodian and/or the Treasurer of the United States upon the 
said stock. 

It is further adjudged, ordered, and decreed that as a condition 
precedent to the delivery by the Alien Property Custodian of the 
aforementioned stock and the payment of the dividends accrued 
thereon there be executed and delivered to the Alien Property Cus¬ 
todian by Frederic Schutte, as administrator of the estate of Carl 
Schutte, deceased, and a surety company to be approved by this 
court, a bond in the sum of one million three hundred fifty thousand 
dollars ($1,350,000) in favor of Thomas W. Miller, as Alien Property 
Custodian, and his successors in office; Frank White, as Treasurer 
of the United States, and his successors in office; and the United 
States of America, and conditioned upon the return to the Alien 
Property Custodian, after due administration of the estate of Carl 
Schutte has been had, of such portion of the aforementioned stock 
and dividends accrued thereon as shall be determined by the surro¬ 
gates’ court, county of New York, State of New York, to be distrib¬ 
utable to persons who, at the date of the signing of this decree, are 
enemies as defined by the trading with the enemy act as amended. 

It is further adjudged, ordered, and decreed that the Alien Property 
Custodian be allowed proper administrative expenses out of the 
dividends aforesaid. 


A. A. Hoehling, Justice . 


From the foregoing decree Thomas W. Miller, as Alien 
17 Property Custodian, and Frank White, as Treasurer of the 
United States, note an appeal in open court to the Court of 
Appeals of the District of Columbia. 


Mat 23, 1922. 


A. A. Hoehling, 

Justice. 


Memorandum. 


June 23, 1922.— Statement of evidence approved and filed. 

Assignment of errors. 


Filed July 7, 1922. 

******* 

The defendants, Thomas W. Miller, as Alien Property Custodian, 
and Frank \\ hite, as Treasurer of the United States, assigning error 
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submit is TcZws C0Urt 

I. 

comilain°t Urt in ovem,lin « «* ™«on to dismiss the bill of 


oflomplaint Grred " 0t sustain 'ng the motion to dismiss 


the bill 


III. 


The court erred in not dismissing the bill of complaint. 

18 IV. 

W T MiZ rtand freeing that Thomas 
T^suZk the United & a " d Frank Wl >ite, « 

deliver, and/or pay over to SnV S^bn/) transfer - **“gn, 

fifty) shares of the common S of4eStSXd®1 “$ 

New Jersey, of the par value of Smn no / l 9°f?P an T of 

EtS* 5^*® ridlncb SS5§ by‘thflZ7rJ 

ffl s° dian> and/or *• t — of the sa 

V. 

^pE*s? i s&tiri tsr&s* 

thK Mm’."//Ab„ P K5S TS “ lh, j 

VI. 

19 The court erred in refusing to dismiss the bill of complaint. 

Attorney of the United States il^dfo^th^Diitrict 

of Columbia , Attorney for the Defendant*. 

Designation of Record. 

Filed July 7, 1922. 

«* * 4 - 

l. Hill of complaint. * \ 
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2. Motion to dismiss. 

3. Order overruling motion to dismiss. 

4. The answer of the defendants. 

5. Final decree and notation of appeal. 

6. Assignment of errors. 

7. This designation of record. 

Peyton Gordon, 

Attorney of the United States in and for the District 

of Columhia, Attorney for the Defendants . 

Service acknowledged this 5th day of July, 1922. 

Nifpert & Brown, 

John Wilson Brown, III, 

Attorneys for the Plaintiffs .• , 

20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia ,, ss: 

^ I T Morgan H. Beach, clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from I to 19„ 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 39662 in equity, wherein Frederic 
Schutte administrator of the estate of Carl Schutte, deceased, and 
Fritz Schutte, is plaintiff, and Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States of 
America, are defendants, as the same remains upon the files and of 
record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington in said District* this nth 
day of July, 1922. 

[seal.} Morgan H. Beach, 

Clerk. 

21 In the Supreme Court of the District of Columbia. 

Ho Wing an equity court. 

Frederic Schutte, administrator or the estate or 
Carl Schutte, deceased, and Fritz Schutte, plaintiffs, 

w. 

Thomas W. Miller, as Alien Protertt Custodian, 
and 1 Frank White, as Treasurer of the United States 
of America, defendants. 

Statement of the Evidence. 

This cause coming on for hearing before Mr. Justice Hoehling e» 
the — day of May, 1922, the following evidence and testimony wm 
offered by the plaintiffs: 

A duty certified copy of the letters of administration upon the 
estate of Carl Schutte, deceased, granted to Frederic Schutte by the 
Surrogates’ Court of New York County, State of New York, to- 




12 thomIs w. miller et al. vs. Frederic schcxt^vt. ai„ 

gether with waiver of all right to letters of administration, od said 
estate by E. 0. Humbel, representing LouisIf 
Switzerland, New York City, in char«e, N f w 

°l k S /i an i a Wau ’?, r °J a11 feSW&Sffin on 

introduced into evidence. , W s 

There was introduced in|o evidence* wliat purported to be‘a diily 
certified certificate of d$##C9fydiich W£s,m the Ger¬ 
man language, and t&3 transit^onqf i$ v ^s follows: 


22 4721 lC W i^ mmmxll oorrirt 

Name and s# $$ion of the deceased: Carl Schutte, 

Bfrthpkce:Bremen. 10 ),}nig,(1 ‘" |J lo Kuo'} wnquH os 

Place of death: Bremen. 

Day of death: Eleventh .<J#y 

•Nahie ; ai 


hn« ,B^*rW 5 3 H»,ro<n ? «^io id^ln, BUffiLteituaha ,t Jt ,,|.,f 


j io n«q 
9lJnd>g 




M 


5 ’ 159^ 

West 80th Steee^ New York City; I am general irrat\s(ge'f^Ft^ «6&b 

SP'ivJ®* 1 ™ enfln 'P^nrin of C. A. Stern & Company, 86 WxMf^re 
Place, Niew York City. I am a resident of New York City and have 
oo beeftis^hla r^ickhtjoflN^^ iYoilk(C)ity f pipy§49p^. JT J am th^. 
26 h redenc Schutte named in the letters of administration, duly* 

authenticated copWe Qf/HihiPhf^ft^M^lfofore been introduced 
into evidence. 

“I am the spn.O^ACafl.iS^iUittejpTvhp^eiaddi’fiss.y^;Bpamem.Geivi 
many, Rembept^i 


many, RembeptHi (18^; JbiK 

qU?w^0r .<ot tlhe branch office of the Standard 


f f ^fiSS.:W6; 

^ ^H,^f§^a§, jyg^rs 

idard Uil Company, in Bre- 


of this property. ‘ 

“I was out of the .Doited in the year 1914, 

when I attended the golden wedding of my parents, and remained 

sWes 

thi? fiiwt< )ti)!e‘)mort^ <p& id.ii.h^v^ (putsidfr 

the United States since; I was not intemedTdUfiingitho Late^wsir,, 
-riafe P^identii«wiaqtipg ( fpnd?r/hw,[taiftrqcl/^Rtipn, 

wa^>8 ftoaydJiQf 

was i^ued t»^ dumgrth^^oO ^oY waZ 1 0 tiuoO asiagonug 





THOMAS W. MILLER ET AL. VS. FREDERIC SCHUTTE ET AL. 13 


“None of the 1,850 shares of the capital stock of the Standard 
Oil Company of New Jersey or the dividends thereof, in the hands 
of the Alien Property Custodian, have been returned to me.” 

Upon cross-examination, Mr. Schutte testified as follows: 

“ My father, Carl Schutte, was not in the United States for fifty 
years prior to his death; my father was not an American citizen. 
The trips made by my father to the United States were busi- 

24 ness trips. I was not the only child of my father at the time 
of his death; there were six brothers and sisters and myself; 

these brothers and sisters resided in Bremen, Germany, at the time 
the United States entered the war in 1917, and they still reside in 
Germany. There has been no administration of my father’s estate 
in Germany. My father had considerable property in Germany at 
the time of his death; this property is still in Germany and has been 
turned over to the heirs; I don’t know exactly whether this property 
has been distributed, but I know it is in charge of the family, my 
brothers and sisters and mother; most likely they are using the 
property as their own. 

“ So far as I know there are no creditors of my father’s estate in 
the United States.” 

The following questions were then asked on cross-examination and 
answered by Mr. Schutte. 

Q. “ The only purpose of taking out administration by you, then, 
was to secure possession of this property for the purpose of distribut¬ 
ing it to yourself and brothers and sisters in Germany?” 

A. “ Yes; and to do the legal thing.” 

Q. “Yes; I understand that, but that was the main reason for 
your getting this administration?” 

A. “ Yes, sir.” 

Mr. Schutte further testified as follows: 

“ There was no other property of my father in the United States 
at the time of his death, except the 1,850 shares of the common stock 
of the Standard Oil Company of New Jersey, heretofore re¬ 
ferred to.” 

25 Thereupon the plaintiffs rested, and defendants offered no 
evidence or testimony. 

This is the substance of all of the evidence and testimony at the 
said hearing. 

A. A. Hoehlino, 
x Justice. 

I consent to the statement of evidence as above set forth. 

Nippert & Brown, 

John Wilson Brown, 

Plaintiff's Attorneys. 

39662 Eq. Schutte, administrator, v. Miller. Statement of evi¬ 
dence. 

(Indorsed on cover:) District of Columbia Supreme Court. No. 
3844. Thomas W. Miller et al., appellants, vs. Frederic Schutte, 
administrator, etc., et al. Court of Appeals, District of Columbia. 
Filed July 12,1922. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia. 


April Term, 1922. 


Thomas W. Miller, as Alien Property' 
Custodian, and Frank White, as Treas¬ 
urer of the United States, appellants,' 


Frederic Schutte, administrator of 
the estate of Carl Schutte, deceased, 
and Fritz Schutte, Appellees. 


No. 3844. 


BEIEF OH BEHALF OF THOMAS W. MILLEE, AS ALIEN 
PBOPEBTY CUSTODIAN, AND FEANK WHITE, AS 
TEEASUEEE OF THE UNITED STATES. 


STATEMENT OF THE CASE. 

This suit was instituted in the Supreme Court of 
the District of Columbia under the terms and pro¬ 
visions of section 9 of the trading with the enemy 
act, as amended (40 Stat. L. 411; see Appendix). 

The appellee sued both in his capacity as admin¬ 
istrator of the estate of Carl Schutte, deceased, and 
in his individual capacity. The purpose of the suit 
was to recover 1,850 shares of the capital stock of 
the Standard Oil Company of New Jersey, which had 
been seized by the Alien Property Custo dian as the 
property of Carl Schutte, an enemy. 

(i) 
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e appellee is a citizen of Germany residing in 
ie I 111 ted States (record, page 1, paragraph 1 of 
the bill of complaint). On or about the 7th day of 
August, 1918, the Alien Property Custodian, acting 
pursuant to the trading with the enemy act, deter¬ 
mined that Carl Schutte, the appellee’s deceased was 
an enemy within the meaning of that act, and that 
1,850 shares of the capital stock of the Standard Oil 
Company of New Jersey, represented by certificate 
No. 18870, together with all the dividends unpaid 
thereon, were held for the benefit of the said enemy 
Thereupon the Alien Property Custodian required the 
Standard Oil Company of New Jersey to transfer to 
him as Alien Property Custodian the said stock as the 
property of enemies. The requirement of the Alien 
Property Custodian was duly complied with and he 
received the stock (record, page 2, paragraphs 10 and 
11 of the bill of complaint). 

* At the time of the seizure of this stock as the prop¬ 
erty of Carl Schutte, Carl Schutte was not in being, 
he having died on February 11, 1917, but his death 
at the time of the seizure was unknown to the Alien 
Property Custodian (record, page 12). All the heirs 
and next of km of Carl Schutte, with the exception 
of the appellee, are citizens of Germany, residing in 
Germany where they have always resided. Carl 
Schutte, the deceased, was, prior to his death, a 
citizen and resident of Germany (record, page 13). 

The appellee is a citizen of Germany but resides in the 
United States. 



On July 5,1919, letters testamentary were granted 
to the appellee by the surrogate of the county of 
New York, State of New York (record, page 2, par¬ 
agraph 8 of the bill of complaint, and pages 11 and 
12). there was no other property of Carl Schutte 
in the United States at the time of his death, except 
the 1,850 shares of the common stock of the Stand¬ 
ard Oil Company of New Jersey, which is the prop¬ 
erty in controversy in this suit (record, page 13). So 
far as known, there are no creditors of the estate of 
Carl Schutte in the United States (record, page 13). 

A decree was entered in the Supreme Court of the 
District of Columbia awarding to the appellee as the 
administrator of the estate of Call Schutte the afore¬ 
mentioned stock, but requiring the appellee to deliver 
to the Alien Property Custodian a bond in the amount 
of $1,350,000, conditioned upon the return to the 
Alien Property Custodian of so much of the said 
property as the surrogate court of New York should 
determine was distributable to persons who were 
enemies under the terms and provisions of the trading 
with the enemy act (record, page 8). 

ASSIGNMENT OF ERRORS. 

There are six errors assigned, but several of these 
are in the alternative, the chief questions raised being 
the refusal of the court to sustain the motion to dis¬ 
miss the bill of complaint and its refusal to dismiss 
the bill of complaint after a hearing on the merits. 
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THE ISSUE. 

The issue of law involved in this case is: Whether 

in view of the provisions of the trading with the 

enemy act the appellee as administrator of the 

estate of Carl Schutte, a German citizen residing in 

ermany, is entitled to secure possession from the 

Alien Property Custodian of property seized as the 

property of Carl Schutte, who was dead at the time 

of the seizure but all of whose heirs and next of kin, 

except the appellee, were enemies within the purview 

and meaning of the trading with the enemy act as 
amended. 

argument. 

The property here in controversy came into the 
possession of the Alien Property Custodian by seizure 
maae by him under the provisions of the trading with 
the enemy act, as amended. Section 7 (c), as in 
force at the date of the seizure of this property 

provided as follows: ^ ’ 

If the President shall so require, any money 
or other property owing or belonging to or 
held lor, by, on account of, or on behalf of 

0r , f ° r benefit of an enemj or ally of enemy 
not holding a license granted by the President 
hereunder, which the President after investi¬ 
gation shall determine is so owing or so be- 

' l 0ngs , or Ls . so held, shall be conveyed, trans- 
ferred assigned, delivered, or paid over to 
the Alien Property Custodian. 

Under the provisions of this section the Alien 
roperty Custodian determined that the property 
was held for the benefit of Carl Schutte, an enemy, 
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and required it to be transferred to him. This 
requirement was complied with. 

Section 9 of the trading with the enemy act, under 
which the present suit is brought, makes provision, 
amongst other things, for the recovery from the 
Alien Property Custodian by persons not enemies or 
allies of enemies of property which has been mis¬ 
takenly seized as the property of an enemy or ally 
of enemy. Section 9 as amended June 5, 1920, is 
printed in full in the Appendix hereof. Its general 
provisions are, however, comparatively simple. It 
provides that any person not an enemy or ally of 
enemy claiming any interest, right, or title in any 
money or other property conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Property 
Custodian, or seized by him under the terms of the 
act, and held by him or by the Treasurer of the 
United States, may file a notice of his claim under 
oath with the Alien Property Custodian and make 
application to the President for the return of such 
property. If the application for the return of the 
property is unfavorably acted upon, or if not acted 
upon for a period of sixty days, or if no application 
is made and the notice of claim is filed, the plaintiff 
may institute a suit in equity in the district court of 
the United States for the district in which he resides, 
or in the Supreme Court of the District of Columbia, 
to establish his right, title, or interest in the property 
claimed, and if he succeeds in establishing it the 
court shall order the delivery to him of the property, 
or, in the event the subject matter of the suit is 








money the payment of it to him. These are the 
general provisions of the act to afford relief in the 
event of property mistakenly seized. Subsection (d) 
of section 9, however, provides as follows: 

Whenever a person, deceased, would have 
been entitled if living, to the return of his 
money or ouher property hereunder, then his 
egal representative may proceed for the re¬ 
tro!! 1 r T h P ;' 0P r ? rty as P rovided m subsec- 
on (a) hereof: Provided, however, That the 

President or the court, as the case may be 

' cotdit^T^ SUCh relief sha11 “pose'such 
th p ! by Way ° f secUi % or otherwise as 
, ieS m ent ° r the court > respectively, shall 
deem sufficient to insure that such legal rep¬ 
resentative will redeliver to the Alien Property 
Custodian such portion of the money or other 
PiopeAy so received by him as shall be dis- 
tiibutab.e to any person not eligible as a claim¬ 
ant under subsections (a) or (c) hereof. 

The sole question here is whether or not the aD 
P e ^ee, as administrator of the estate of Carl Schutte, 

^ entitled to the possession of the entire estate of 
Carl Schutte in the United States, this entire estate 

crfth St" 'f 5 !! ? EreS ° f the common ca Pital stock 
the Standard Oil Company of New Jersey, now in 

the possession of the Alien Property Custodian. The 

Supreme Court of the District of Columbia held that 

$1 350000 Cnt ‘ tIed ’ provided h e gave a bond for 
$1,350,000 conditioned upon the return by him to 

the Alien Property Custodian of so much of the said 

property as might appear to be distributable to per- 







sons who were enemies under the terms and provi¬ 
sions of the trading with the enemy act at the time 
of the decree. These appellants contend that the 
appellee, as administrator of the estate of Carl 
Schutte, is not entitled to the return of this property 
upon any conditions. It may be that Fritz Schutte, 
individually, as one of the eight heirs or next of kin 
of Carl Schutte, is entitled to one-eighth of the prop¬ 
erty involved. This question, however, is not raised 
by this appeal. The bill of complaint was dismissed 

by the Supreme Court of the District of Columbia as 

\ 

to Fritz Schutte individually and no appeal has been 
taken from that portion of the decree. 

The word “enemy” is defined by section 2 of the 
trading with the enemy act. Subsection (a) of sec¬ 
tion 2 is as follows: 

That the word “enemy” as used herein, 
shall be deemed to mean, for the purpose of 
such trading and of this act— 

(a) Any individual, partnership, or other 
body of individuals, of ary nationality, resi¬ 
dent within the territory (including that occu¬ 
pied by the military and naval forces) of any 
nation with which the United States is at war 
or resident outside the United States and doing 
business within such territory, and any cor¬ 
poration incorporated within such territory of 
any nation with which the United States is at 
war or incorporated within any country other 
than the United States • and doing business 
within such territory. 

5203—22-2 
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Subsection (c) of section 7 of the 
provides as follows: 


act as amended 


he sole relief and remedy of any person 
aymg any claim to any money or other prop¬ 
erty heretofore or hereafter conveyed, trans- 
err , assigned, delivered, or paid over to the 
Alien Property Custodian, or required so to 
be, or seized by him, shall be that provided by 
the terms of this act; and in the event of sale 
or other disposition of such property by the 
Alien Property Costodian, shall be limited to 
and enforced against the net proceeds received 
therefrom and held by the Alien Property 

Custodian or by the Treasurer of the United 
States. 

The question then clearly becomes whether or not 
the appellee, as administrator of the estate of Carl 
Schutte, can, under the terms and provisions of sec- ' 
tion 9 , recover this property. Subsection (d) of sec¬ 
tion 9 clearly eliminates the appellee as a claimant 
under the act. It will be noted that that subsection 
provides that whenever a person deceased would have 
been entitled, if living, to the return of his money or 
other property under the terms of the act, then his 
legal representative may proceed for the return of 
such property as provided in subsection (a) of section 
9 of the act, provided that the President, in the event 
of Executive allowance, or the court, in the event of 
suit, may, before granting such relief, require the 
claimant, such claimant being a legel representative 
of the deceased person entitled to recover, to give 
security to insure the redelivery by such legal repre- 
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sentative to the Alien Property Custodian of such 
money or other property so received by him as shall 
be distributable to any persons not eligible claimants 
under the act. 

It will thus be clearly seen that the intent of the 
trading-with-the-enemy act was to permit the legal 
representatives of deceased persons to recover prop¬ 
erty only for the benefit of persons who were not 
enemies. Clearly the proviso with respect to security 
was inserted in the act to enable the Alien Property 
Custodian to protect any possible part of the prop¬ 
erty from being distributed to persons who could not 
have claimed it individually, these persons presum¬ 
ably being unknown at the time of the return to the 
legal representative, because were they known their 
interest in the property could be retained by the 
Alien Property Custodian, and only the beneficial 
interest of nonenemies be returned. Even were the 
appellee’s deceased entitled to recover under this 
act, were he living, his legal representative here can 
not recover the entire amount of the property, 
because it appears clear from the record of the case 
that all of the heirs and next of kin of the deceased, 
with the exception of the appellee, are German 
citizens residing in Germany, and therefore, under 
the provisions of section 2 of the act, enemies, and 
not proper claimants under section 9 (Record, page 
13). At most then the claimant here can recover 
only his interest in the property. 

The case against the appellee is still stronger, 
however. As indicated, subsection (d) of section 9 




_ 




provides that whenever a person deceased would 
have been entitled, if living, to the return of his 
money or property, then the legal representative is 
entitled to its return. Clearly this is simply another 
way of saying that if the deceased, if living, would 
not have been a proper claimant under the act, then 
his legal representative is not a proper claimant. 
In the present case Carl Schutte, the deceased, was 
a citizen of Germany residing in Germany at the time 
of his death, and had resided in Germany for fifty 
years prior thereto. (Record, page 2, paragraph 7 
of the bill of complaint, and Record, page 13.) The 
deceased, therefore, if living, would have been an 
enemy within the meaning of section 2 of the act, 
and not a proper claimant under section 9. It is 
difficult, therefore, to see how the appellee, as legal 
representative of Carl Schutte, can secure the return 
to him of the property of Carl Schutte in the hands 
of the Alien Property Custodian. 

The evidence shows that this is the only property 
of Carl Schutte in the United States; that so far as 
known there are no creditors of the estate in the 
United States, and that all the heirs and next of 
kin or beneficial owners of the property, except the 
appellee individually, are enemies under the terms of 
the trading-with-the-enemy act. (Record, page 13.) 
The appellee when asked the question whether or not 
the only purpose of taking out administration by 
him was to secure possession of the property for the 
purpose of distributing it to himself and brothers and 
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sisters in Germany, answered: “Yes; and to do the 
legal thing.'' When asked the further question: 

Q. Yes; I understand that, but that was 
the main reason for your getting this adminis¬ 
tration? 

A. Yes, sir. (Record, page 13.) 

It is, therefore, clear, from the the record, that all 
that the appellee as administrator of the estate of 
Carl Schutte can do, if he secures possession of this 
property, is to distribute one-eighth of it to himself 
and return the remaining seven-eighths to the Alien 
Property Custodian. 

Only one other case involving this question has 
been decided under the trading-with-the-enemy act. 
This was the case of Gordon A. Ramsey , Administrator 
of the Estate of Kathryn Wundt , deceased , v. Thomas 
W. Miller , as Alien Property Custodian , et al., decided 
by the District Court of the United States for the 
Northern District of Illinois. That case was exactly 
analogous to the present case with the exception that, 
instead of one of the heirs and next of kin of the 
deceased residing in the United States, all of the heirs 
and next of kin resided in Germany and were enemies 
under the trading-with-the-enemy act. The property 
in that case was seized by the Alien Property Custo¬ 
dian as the property of Kathryn Wundt, who at the 
time of the seizure was dead, but all of whose heirs 
and next of kin resided in Germany and were enemies. 
There was the additional element, which makes it a 
stronger case for the Alien Property Custodian in this 
matter, that there were certain taxes due from the 


12 


estate of Kathryn Wundt, and the administrator 
c aime t e right to administer the property for the 
purpose of paying these taxes. The court, however, 
held that there was no equity in the plaintiff’s bill of 
complaint and dismissed it. There was no opinion 
hied in the case but a certified copy of the pleadings 
stipulation as to evidence, and the final decree will 
be produced in court at the oral argument of this 
case for the information of the court. 

Furthermore, it is noted that the appellee was ap¬ 
pointed administrator of the estate of Carl Schutte 
long subsequent to the seizure by the Alien Property 
Custodian of the property in question. Seven-eighths 
of the estate here in question is beneficially owned by 
enemies, subject, of course, to the rights of creditors. 

ere appear, however, to be no creditors of the estate 
in the United States. It can not be said that the 
rights of the Alien Property Custodian to the seven- 
eighths of the property which is clearly beneficially 
owned by enemies can be defeated by the subsequent 
appointment of an administrator. Even though 
t e appointment of an administrator ordinarily re¬ 
lates back to the death of the intestate, it never re¬ 
lates back to the prejudice of intervening rights. In 
this case the rights of the Alien Property Custodian 
intervene. It is the beneficial ownership of .property 
which is the test of the enemy character thereof. As 
provided in section 7 (c) of the act quoted above, the 
resident, who has delegated his rights to the Alien 
roperty Custodian, may require any money or other 
property owing or belonging to, held for, by, on ac- 
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count of, or on behalf of y or for the benefit of y an enemy. 
This includes the right to require the transfer to him 
of the enemy interest in property held in trust. 

The fact that the equitable title to property may* be 
seized by the Alien Property Custodian, if owned by 
enemies, was held in the case of Keppelmann et al. v. - 
Alien Property Custodian by the New Jersey Court of 
Errors and Appeals, 108 Atl. 432 . In that case this 
question was raised, and the court said: 

The manifest purpose of Congress was that 
the statute should operate not only upon prop¬ 
erty the legal title to which is in the alien, but 
on all property held for him, or for his benefit, 
whether the legal title be in him or in the per¬ 
son who holds it for his benefit. In the present 
case the property is held in trust by the com¬ 
plainants solely for the benefit of these three 
daughters of the testator, and comes within the 
very words of the statute, for although they are 
not the holders of the legal title to the trust 
estate, they are the equitable owners thereof, 
the whole beneficial interest being lodged in 
them. 

The Keppelmann case is peculiarly analogous to the 
case at bar, the only difference being that in the Kep¬ 
pelmann case a trustee was a plaintiff and in the case 
at bar the administrator was the plaintiff. In that 
case certain property in the possesion of a trustee 
under the will of a deceased person was demanded by 
the Alien Property Custodian as beneficially owned by 
enemies. One of the questions raised was whether or 
not the trustee could be required to deliver the prop- 
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erty to the Alien Property Custodian unless and until 
the custodian executed and delivered to them a proper 
refunding bond in accordance with the New Jersey 
statute. In that connection the court held : 

We have no doubt as to the duty of the 
complainants. War having been declared, 
everything necessary to be done for the 
preservation of the Nation and to make the 
war effective was within the power of Congress. 

hat body deemed it necessary, among other 
things, to take possession of all property of 
en enemies located in this country, and so 
prevent its use by the enemy for purposes 
mimical to our own safety. This and all other 
war measures enacted by Congress necessarily 
override State statutes in conflict therewith 
So, too, every State law that imposes limita¬ 
tions upon the scope of the Federal legislation 
must give way to it, provided that such an 
mtent is to be gathered from the enactment 
In the present case such intent is apparent, for 
Congress has declared in section 7 (c) of the 
trading with the enemy act that any payment, 
conveyance, transfer, assignment, or delivery 
o money or property to the Alien Property 
Custodian hereunder shall be a full acquittance 
and discharge for all purposes of the obligation 

of the person making the same to the extent of ' 
of the same. 

This situation is strikingly analogous to the situa¬ 
tion in the present case. Under the facts as proved 
at the hearing the only apparent purpose of the admin¬ 
istration here is to distribute the property. The only 
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possible nonenemy distributee of the property, the 
deceased having died intestate, is the appellee herein, 
and he is entitled only to one-eighth thereof. 
Following the decision in the Ramsey case, supra, 
the bill of complaint should have been dismissed 
with respect to the seven-eights of the property, the 
beneficial ownership of which is clearly in enemies. 
The Alien Property Custodian has full power under 
the trading with the enemy act to administer prop¬ 
erty, section 12 thereof as amended providing as 
follows: 

The Alien Property Custodian shall be vested 
with all of the powers of a common-law trustee 
in respect of all property other than money 
which has been or shall be, or which has been 
or shall be required to be, conveyed, trans¬ 
ferred, assigned, delivered, or paid over to 
him in pursuance of the provisions of this act, 
and, in addition thereto, acting under the 
supervision and direction of the President, 
and under such rules and regulations as the 
President shall prescribe, shall have power 
to manage such property and do any act or 
things in respect thereof or make any disposi¬ 
tion thereof or of any part thereof, by sale or 
otherwise, and exercise any rights or powders 
which may be or become appurtenant thereto 
or to the ownership thereof in like manner as 
though he were the absolute owner thereof. 

There is no necessity, therefore, under the facts of 
the present case, for the property to be returned to an 
administrator simply to permit him to distribute 
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one-eighth of it to him** and return the other 
seven-eighths to the Alien Property Custodian. A 
eourt of equity will not permit such circuity of action. 
he decree of the Supreme Court of the District of 

dismissed ** and the hiU °f «™Pl*int 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States 

m and for the District of Columbia, 
Dean Hill Stanley, 
Special Assistant to the Attorney General. 
Attorneys for Thomas W. Miller, as Alien Prop¬ 
erty Custodian, and Frank White, as Treas¬ 
urer of the United States. 



Appendix A. 


[Public —No. 252— 66th Congress.] 

[H. R. 14208.] 

An Act To amend section 9 of an act entitled “An act 
to define, regulate, and punish trading with the enemy, and 
for other purposes,” approved October 6, 1917, as amended. 

Be it enacted by the Senate and House of Represent¬ 
atives of the United States of America in Congress 
assembled, That section 9 of an act entitled “An act 
to define, regulate, and punish trading with the 
enemy, and for other purposes,” approved October 
6, 1917, as amended, be, and hereby is, amended so 
as to read as follows: 

“ Sec. 9. (a) That any person not an enemy or ally 
of enemy claiming any interest, right, or title in any 
money or other property which may have been con¬ 
veyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian or seized by him here¬ 
under and held by him or by the Treasurer of the 
United States, or to whom any debt may be owing 
from an enemy or ally of enemy whose property or any 
part thereof shall have been conveyed, transferred, 
assigned, delivered, or paid to the Alien Property 
Custodian or seized by him hereunder and held by 
him or by the Treasurer of the United States may 
file with the said custodian a notice of his claim under 
oath and in such form and containing such particulars 
as the said custodian shall require; and the President, 
if application is made therefor by the claimant, may 

(17) 
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order the payment, conveyance, transfer, assignment, 
or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian 
or by the Treasurer of the United States, or of the 
interest therein to which the President shall deter¬ 
mine said claimant is entitled: Provided, That no 
such order by the President shall bar any person 
irom the prosecution of any suit at law or in equity 
against the claimant to establish any right, title 
or interest which he may have in such money or other 
property. If the President shall not so order within 
sixty days after the filing of such application or if the 
claimant shall have filed the notice as above required 
and shall have made no application to the President 
said claimant may, at any time before the expiration 
of six months after the end of the war institute a 
suit in equity in the Supreme Court of the District 
ot Columbia or in the district .court of the United 
tates for the district in which such claimant resides 
or, if a corporation, where it has its principal place 
of business (to which suit the Alien Property Cus¬ 
todian or the Treasurer of the United States, as the 
case may be, shall be made a party defendant), to 
establish the interest, right, title, or debt so claimed, 
and it so established the court shall order the pay¬ 
ment, conveyance, transfer, assignment, or delivery 
to said claimant of the money or other property so 
held by the Alien Property Custodian or by the 
Treasurer of the United States or the interest therein 
to which the court shall determine said claimant is 
entitled. If suit shall be so instituted, then such 
money or property shall be retained in the custody 
of the Alien Property Custodian, or in the Treasury 
ot the United States, as provided in this act, and 
until any final judgment or decree which shall be 
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entered in favor of the claimant shall be fully satisfied 
by payment or conveyance, transfer, assignment, or 
delivery by the defendant, or by the Alien Property 
Custodian, or Treasurer of the United States on 
order of the court, or until final judgment or decree 
shall be entered against the claimant or suit other¬ 
wise terminated. 

“(b) In respect of all money or other property 
conveyed, transferred, assigned, delivered, or paid 
to the Alien Propeity Custodian or seized by him 
hereunder and held by him or by the Treasurer of 
the United States, if the President shall deter¬ 
mine that the owner thereof at the time such 
money or other propeity was required to be so 
conveyed, transferred, assigned, delivered, or paid 
to the Alien Propeity Custodian or at the time when 
it was voluntarily delivered to him or was seized 
by him was— 

“(1) A citizen or subject of any nation or State 
or free city other than Germany or Austria or Hun¬ 
gary or Austria-Hungary, and is at the time of the 
return of such money or other propeity hereunder a 
citizen or subject of any such nation or State or 
free city; or 

“(2) A woman who at the time of her marriage 
was a subject or citizen of a nation which has re¬ 
mained neutral in the war, or of a nation which was 
associated with the United States in the prosecution 
of said war, and who prior to April 6, 1917, inter¬ 
married with a subject or citizen of Germany or 
Austria-Hungary and that the money or other 
property concerned was not acquired by such woman 
either directly or indirectly from any subject or 
citizen of Germany or Austria-Hungary; or 
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(3) A woman who at the time of her marriage 
was a citizen of the United States (said citizenship 
having been acquired by birth in the United States) 
and who prior to April 6, 1917, intermarried with a 
subject or citizen of Germany or Austria-Hungary 
and that the money or other property concerned was 
not acquired by such woman either directly or 
indirectly from any subject or citizen of Germany 
or Austria-Hungary; or 

(4) A citizen or subject of Germany or Austria or 
Hungary or Austria-Hungary and was, at the time of 
the severance of diplomatic relations between the 
United States and such nations, respectively, ac¬ 
credited to the United States as a diplomatic or 
consular officer of any such nation, or the wife or 
minor child of such officer, and that the money or 
other property concerned was within the territory of 

the United States by reason of the service of such 
omcer in such capacity; or 

(5) A citizen or subject of Germany or Austria- 
. A ^ gary ’ who by virtue of the provisions of sections 
4 °67, 4068, 4069, and 4070 of the Revised Statutes, 
and of the proclamations and regulations thereunder 
was transferred, after arrest, into the custody of the 
War Department of the United States for detention 
uring the war and is at the time of the return of 

his money or other property hereunder living within 
the United States; or 

“(6) A partnership, association, or other unincor¬ 
porated body of individuals outside the United 
states, or a corporation incorporated within any 
county other than the United States, and was 
entirely owned at such time by subjects or citizens of 
nations, States, or free cities other than Germany or 
Austria or Hungary or Austria-Hungary and is so 









owned at the time of the return of its money or other 
property hereunder; or 

“ (7) The Government of Bulgaria or Turkey, or 
any political or municipal subdivision thereof; or 

“ (8) The Government of Germany or Austria or 
Hungary or Austria-Hungary, and that the money 
or other property concerned was the diplomatic or 
consular property of such Government— 
then the President, without any application being made 
therefor, may order the payment, conveyance, trans¬ 
fer, assignment, or delivery of such money or other 
property held by the Alien Property Custodian or 
by the Treasurer of the United States, or of the in¬ 
terest therein to which the President shall determine, 
such person entitled, either to the said owner or to 
the person by whom said property was conveyed, 
transferred, assigned, delivered, or paid over to the 
Alien Property Custodian: Provided , That no person 
shall be deemed or held to be a citizen or subject of 
Germany or Austria or Hungary or Austria-Hungary 
for the purposes of this section, even though he was 
such citizen or subject at the time first specified in 
this subsection, if he has become or shall become, 
ipso facto or through exercise of option, a citizen or 
subject of any nation or State or free city other than 
Germany, Austria, or Hungary (first) under the terms 
of such treaties of peace as have been or may be con¬ 
cluded subsequent to November 11, 1918, between 
Germany or Austria or Hungary (of the one part) 
and the United States and/or three or more of the 
following-named powers: The British Empire, France, 
Italy, and Japan (of the other part), or (second) 
under the terms of such treaties as have been or may 
be concluded in pursuance of the treaties of peace 
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may institute suit in equity to recover such property, 
as provided in said subsection, and with like effect. 
The Pi esident or the couit, as the case may be, may 
make the same determinations with respect to citizen¬ 
ship and other relevant facts that the President is 
authorized to make under the provisions of subsec¬ 
tion (b) hereof. 

“ (d) Whenever a person, deceased, would have 
been entitled, if living, to the return of his money or 
other property hereunder, then his legal representa¬ 
tive may proceed for the return of such property 
as provided in subsection (a) hereof: Provided , how¬ 
ever, That the President or the court, as the case may 
be, before granting such relief shall impose such con¬ 
ditions by way of security or otherwise, as the Presi¬ 
dent or the court, respectively, shall deem sufficient 
to insure that such legal representative will redeliver 
to the Alien Property Custodian such portion of the 
money or other property so received by him as shall 
be distributable to any person not eligible as a claim¬ 
ant under subsections (a) or (c) hereof. 

“ ( e ) No money or other property shall be returned 
nor any debt allowed under- this section to any person 
who is a citizen or subject of any nation which was 
associated with the United States in the prosecution 
of the war, unless such nation in like case extends 
reciprocal rights to citizens of the United States; 
nor in any event shall a debt be allowed under this 
section unless it was owing to and owned by the claim¬ 
ant prior to October 6, 1917, and as to claimants 
other than citizens of the United States unless it 
arose with reference to the money or other property 
held by the Alien Property Custodian or Treasurer 
of the United States hereunder. 
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(f) Except as herein provided, the money or 
other property conveyed, transferred, assigned, de¬ 
livered, or paid to the Alien Property Custodian, shall 
not be liable to hen, attachment, garnishment, 
trustee process, or execution, or subject to any order 
or decree of any court. 

“(g) This section shall not apply, however, to 

money paid to the Alien Property Custodian under 
section 10 hereof.” 

Approved June 5, 1920. 

O 


# 













,<7C5!.«RT 


APRIL TERM, 1928, 

*. * 


THOMAS W. MILLER, as Alien Property Custodian 
and FRANK WHITE, as Treasurer of the United 
States, Appellants, 


BRIEF FOR APPELLEES 


ALFRED K. NIPPERT, 

JOHN WILSON BROWN, III, 

Attorneys for Appellees 


Judo 6 Dnvnui (Imc.), Primtmrs, Washington, D. C 
















IN THK 




APRIL TERM, 1922. 


No. 3844. 


THOMAS W. MILLER, as Alien Property Custodian, 
and FRANK WHITE, as Treasurer of the United 
States, Appellants, 
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FREDERICK SCHUTTE, Administrator of the Estate 
of Carl Schutte, Deceased, and FRITZ SCHUTTE, 
Appellees. 


BRIEF FOR APPELLEES. 


Statement of the Case. 

To the statement of the case as presented by the appellants 
we would add the following: That Schutte, appellee, has been 
a resident of the city and State of New York since 1907 and 
at no time an enemy or ally of enemy (R., 12, cap. 23); 
he is a son of the deceased, Carl Schutte, and distributee of 
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at le Mt one-eighth of the decedent’s estate, including the 
P operty in controversy (R, 13, cap. 24), but has received 

“ <*’ 23 ’ **); Otters of administrln 

granted Schutte after production of written waiver of 

cap eD 21) r0Perty CUSt ° dian t0 an y of letters (R, 12, 

The Issue. 

valSlT/rrr? the PUrp ° Se ° f this “*“»nt the 
validity of the Custodian’s seizure of the property in con- 

ActTto “ iDtent ° f the Tradin S with the Enemy 

Act is to permit no recovery under section 9 for the benefit 

of enemies, and that the sole remedy of Schutte lies under 

he Ah C e !°p n ' ? 5 lik6WiSe C ° DCeded tha ‘ such interest as 
the Alien Property Custodian has in such part of the propertv 

bv rr y b6neficially enem y’Owned is in nowise ahered 
by the subsequent appointment of an administrator 

6 theref0re a PP ear t0 ‘ate material issue with 

appellants brief only on one point: Whether the clause, 

That any person not an enemy or ally of enemv 
c aiming any interest, right or title in any money or 
o er P ro P^riy which may have been conveyed 
to the Alien Property Custodian * * * 
may institute a suit * * * to ctihUaK • 

erest, title or debt so claimed * * *” rp 

With the Enemy Act, sec. 9 (a). ~ Trad >ug 

IS limited by the clause, 

'‘Whenever a person, deceased, would have been en¬ 
titled, if living, to the return of his money or other 

procew/f e ’’?“ nder ’ then his le 8 al representative may 
proceed for the return of such property * * 

Trading with the Enemy Act, sec. 9 (d). 



in which case, as the appellant contends, no administrator of 
a German deceased before the war would be a proper claim¬ 
ant, irrespective of nationality of beneficiaries 
The appellees also not only disagree with the appellants’ 
eontention that the decree as rendered might have been in 
other and better form, but maintain that if this were a fact 

unless error is shown in decree as rendered such question is 
not reviewable. 

abgument. 

Section 9 ( d ) of the Trading with the Enemy Act is 
IN EXTENSION OF 9 (a) AND NOT IN LIMITATION THEREOF. 

The amendment of June 5, 1920, to section 9 carried over 

Z t Til eDtlre Pr ° visi0ns of reme<J y ^ old section 9 and 
denied this section 9 (a). Old section 9 and the new sec- 
tion 9 (a) provide: 

“That any person not an enemy or ally of enemy 
c aiming any interest, right or title in any money or 

• • r y h ™ 

to the Alien Property Custodian ♦ * * 

terest, title or debt so claimed * * 

with the Enemy Act, sect. 9 («), amended ^ 

The provisions of old section 9, now section 9 (e) were 
e d so exhaustive as to offer sufficient remedy for ever/right 

IdTldT” lnterfered With ^ the nation of the Tot 
and held the act constitutional in its seizure provisions on 

the strength of this universal remedy provided. 
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“If Congress had intended to diminish the juris¬ 
diction of courts of equity in regard to claims arising 
under section 9 it must be assumed that such intent 
would have been plainly manifested.”—Spiegelberg 
v. Garvan, 260 Fed., 302. 

“Section nine gives a right of action in the District 
Court to all claimants, not enemies. * * * As 

the capture is in no sense a condemnation but merely 
a sequestration, section 9 furnishes complete relief to 
all who come within its terms.”—Kohn v. Garvan, 
263 Fed., 909. 

“There is no warrant for saying that the enemy 
ownership must be determined judicially before the 
property can be seized * * * The present Act 

commits the determination of that question to the 
President * * * but it does not make his action 

final. On the contrary it distinctly reserves to any 
claimant who is neither an enemy or an ally of enemy 
a right to assert and establish his claim by a suit in 
equity unembarrassed by the precedent executive de¬ 
termination.”—Stoehr v. Garvan, 255 U. S., 239. 

Our opponents contend that this amendment which left 
section 9 intact verbatim as section 9 (a) was limited by sec¬ 
tion 9 ( d ) of the same amendment; they maintain that the 
clause of section 9 ( d ), above quoted, should be construed 
as “provided that no legal representative may proceed un¬ 
less his deceased, if living, would have been entitled to the 
return of his money or other property.” 

But the purpose and effect of this entire amendment, in¬ 
cluding section 9 (d), is evident. Prior to June 5, 1920, no 
enemy could claim under section 9. Such persons as our own 
and ally citizens resident in Germany, United States women 
married to enemies, German diplomats, and interned Ger¬ 
mans were enemies as defined in the act. Congress wished to 




return the property of such persons and extended the pro¬ 
visions of old section 9, being now section 9 (a), to these 
classes of enemies by adding section 9 (b) by amendment 
June 5, 1920. 

To remove the doubt whether the provisions of section 9 
(b) were sufficient to render possible claims on the part of 
legatees and distributees of any of these classes of enemies 
who might have died before their disability to claim was 
removed by operation of this amendment and doubt as to the 
proper claimant in such a case, section 9 ( d ) was added, 
opening the benefits of section 9 to such legatees and dis¬ 
tributees and providing an orderly manner of procedure by 
application of the “legal representative” of the deceased, who 
was to distribute to the allowed classes. 

If Congress had wished to convey the meaning the ap¬ 
pellants advance for 9 ( d ) it would have been quite easy 
to state the section accordingly. If Congress had so amended, 
it would have provided unconstitutionally by limiting the 
broad remedies under which the act was found constitutional, 
and in particular the right of any American citizen to obtain 
any property vested in him prior to the war by inheritance 
from a German whenever in ignorance of the death or for 
other reason no letters had been applied for and seizure had 
been made. 

But it is elementary that such a repeal of the existing 
remedies of section 9 cannot be read in by construction un¬ 
less section 9 ( d) is so repugnant to section 9 (a) and the 
old section 9, which was the same, that the two cannot stand 
together or be consistently reconciled. 

The purpose of section 9 (d) is clear as an extension and 
not a restriction on old section 9 as amended to 9 (a), and is, 
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potion 9 («). directory as to the procedure to effectuate 


SCHUTTE, ADMINISTRATOR, CLAIMS UNDER SECTION 9 (a) 
AS HE ALWAYS COULD HAVE CLAIMED UNDER OLD SECTION 

9. . His claim is neither based upon nor affected by 
any PROVISION of section 9 (d). 


Schutte is not an enemy or ally of enemy. Therefore he 
was always a proper claimant under section 9 prior to amend¬ 
ment and is a proper claimant under section 9 (a) now. 

Schutte, administrator, has full legal title to the property 
in controversy. 

“Immediately upon his appointment and qualifica¬ 
tion an ancillary representative becomes vested with 
title to all assets belonging to his decedent within the 
jurisdiction to his appointment and as to such assets 
his title is exclusive.”—24 Corpus Juris, sec. 2684. 


were 
* * 


Under section 9 a bolder of bare legal title may proceed 
as well as a holder of the beneficial title. 

If persons npt client enemies * * ’ 
given no means to protect their interests * 
the seizure would be unconstitutional as without due 
process of law; but they are given such remedies un- 
der section 9. * * * The Alien Property Cus¬ 

todian takes possession subject to the rights of inno¬ 
cent persons * * * the policy holders or cred¬ 

itors may proceed to protect their rights under section 
9, or the trustees may do so for them.”—Garvan v 
$25,000 Bonds, 265 Fed., 477. 


Therefore Schutte, administrator, has a perfect and com¬ 
plete claim under section 9 (a), against which we have shown 
section 9 ( d) carries no limitation. 






Fritz Schutte supports the legal rights of Schutte, 

ADMINISTRATOR, WITH RIGHTS OF SUBSTANCE, AND THESE 
RIGHTS ARE NOT EVEN PRESUMPTIVELY ALTERED BY THE 
SEIZURE OF THE PROPERTY BY THE CUSTODIAN OR HIS DE¬ 
TERMINATIONS. 

Against this clear showing of legal rights of Schutte, 
administrator, the appellants cite the unreported case of 
Ramsey, administrator, v. Miller, in which no opinion was 
written, but which apparently holds a court of equity will 
not enforce rights if bare and proceedings thereunder nuga¬ 
tory. The facts showed administration in that case could 
effect only payment of taxes which, by specific statute, were 
payable direct from the Custodian without administration. 

“all taxes * * * lawfully assessed by any body 

politic against money or other property held by the 
Alien Property Custodian shall be paid out of such 
money or other property.”—Sundry Civil Appropria¬ 
tions Bill Approved July X, 1918. 

Even the appellants note this distinction of the bare legal 
rights of that case and the rights of substance of this in 
stating 

“Following the decision in the Ramsey case, supra, 
the bill of complaint should have been dismissed as 
to seven-eighths of the property,” 

and do not claim the whole should have been dismissed. 

What Fritz Schutte’s rights of substance are can be prop¬ 
erly determined only on administration under direction of 
the Surrogate of New York. Had the Custodian wished to 
act as or appoint an administrator he had full opportunity 
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to do so. But instead he waived such right in writing an¬ 
nexed to Schutte’s petition for letters. 

It has been proven that Fritz Schutte is entitled to at least 
an eighth of the property in controversy, but not that he is 
not entitled to more. Is he not entitled to such adminis¬ 
trator’s commissions and reimbursement of expenses as the 
Surrogate may allow out of the estate on account of these 
present proceedings that he may obtain his own share clear, 
less only his proportionate part of expense? 

Where a right or interest in property as a right of admin¬ 
istration coupled with an interest exists, neither is even pre¬ 
sumptively affected by the determination and seizure of the 
property by the Custodian as enemy owned. 

For the purpose of immediate possession the de¬ 
termination of the Alien Property Custodian is con¬ 
clusive whether right or wrong * * * the pres¬ 

ent proceeding ( i . e., libel to enforce seizure) gives 
nothing but the preliminary custody such as would 
have been gained by seizure. It attaches the property 
to make sure it is forthcoming if finally condemned 
and does no more.”—Central Union Trust Companv 
v. Garvan, 254 U. S., 554. 

The capture is in no sense a condemnation but 
merely a sequestration * * * by the capture 

nothing is condemned, nothing confiscated, nothing 
concluded.”—Kohn v. Garvan, 263 Fed., 909. 

“There is no warrant for saying that enemy owner¬ 
ship must be determined judicially before the prop¬ 
erty can be seized. * * * The present act com¬ 
mits the determination of that question to the Presi¬ 
dent * * * but it does not make his action final. 

On the contrary it distinctly reserves to any claimant 
who is neither an enemy or an ally of enemy a right 


to assert and establish his claim by a suit in equity 
unembarrassed by the precedent executive determina¬ 
tion.—Stoehr v. Garvan, 255 U. S., 239. 

Under the Trading with the Enemy Act the Cus- 

% 

todian's mandates override State laws when in con¬ 
flict THEREWITH, BUT NOT OTHERWISE, AND COURTS HAVE 
EFFECTUATED THEM THROUGH CUSTOMARY PROCEDURES 
WHEN POSSIBLE. 

In due procedure the Alien Property Custodian demanded 
the enemy interest in estates and not estates in which there 
was an enemy interest, and did not interfere with adminis¬ 
tration. Common sense demanded this, since the chief bene¬ 
ficiaries of many Germans’ estates would be United States 
citizens, and vice versa. Thus In re Gregg (Pa., 109 A, 777) 
the Custodian made demand for the enemy share. From 
Louis Kohn, trustee under the will of Hirsch Kohn, the 
Custodian demanded, not the res, but the right, title, and 
interests of the three enemies who beneficially owned the 
whole (Kohn v. Garvan, 263 Fed., 909). 

In these cases not an arbitrary but an orderly distribution 
to the Custodian was made in due form and course of law 
and after proper discharge of representative functions, and 
so in the case of Keppelmann v. Keppelmann, cited by the 
appellants. Although enemy beneficial interest in the trust 
was total, the decree provided, not for an arbitrary delivery 
by the trustees, but an orderly discharge of their trust by 
accounting into court, not for delivery of property, but the 
enemy shares therein. 

“Alien Property Custodian is entitled to receive 
from the complainants the shares which upon dis- 



tribution of the assets of the estate in the hands of the 
comphunants would go to (certain named enemy per 

« im. this thst the 'Complainants shall ,c 

counting ,h, * rt ot , bl , „„„ do ™'|' * 

said cash so paid into this court to A. Mitchell Palmer 
as Alien Property Custodian.” 

The orderly procedure was followed in the case of Mayer v. 
arvan (270 Fed., 299). Mayer was an American partner 
a German firm and proved a partner’s lien on firm assets 
aeued here by the Custodian, for liquidation and separation 
of his share. The court awarded him the whole of the prop- 
er y for this purpose and decreed the surplus after his satis¬ 
faction to be returned to the Custodian. The court did not 
chrect him to prove his own claim and grant award for 
that amount against the Custodian. 

On delivery of this property to Schutte, administrator, 
y an a rights of the Custodian are safeguarded by the 
bond required in the decree, and in the further administra¬ 
tion under the laws of New York all parties in interest, in¬ 
cluding Fritz Schutte and the Alien Property Custodian, can 

participate in due and proper form and receive their awards 
according to their lawful claims. 

The decree of the Supreme Court of the District of Colum¬ 
bia should be affirmed as rendered. 

Respectfully submitted, 

ALFRED K. NIPPERT, 

JOHN WILSON BROWN, III, 

Attorneys for Appellees. 
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